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In the Court of the Judicial Magistrate First Class, At Udalguri 

 

G.R. Case No- 1132 of 2015 

U/S 279/338/427 I.P.C. 

State of Assam 

-Vs.- 

Kanak Saikia 

....... Accused 

 

Present:-N.C.BHUYAN, AJS 

Judicial Magistrate 1st class, Udalguri 

Advocate appeared for the prosecution:- A.Pourel, Ld. APP. 

Advocate appeared for the defence:- T. C. Boro 

Date of Evidence:  29/08/16, 17/09/16, 06/10/16, 19/01/17, 

07/03/17, 23/03/17 

Date of Argument: 28/03/17 

Date of Judgment: 07/04/17 

 

JUDGMENT 

 

The prosecution case, in brief, is as follows:-  

That on 01.11.15  one Soneswar Daimary lodged an FIR with the Officer-

in-charge of Rowta P.S. and alleged that on 30.10.15  at about 2.00 pm his 

brother Nipila Daimary son of Khagen Daimary and Bisaram Basumatary son of 

Nabin Basumatary were  coming in a bike. At that time one ASTC Bus bearing 

number AS13-3243 named as Dhansiri was coming from Rowta to Udalguri, hit 

them and went away. As result   they were injured severely and they were 

admitted at Tezpur Medical College for treatment. The bike was also damaged. 

Hence the prosecution case is. 

  On receipt of the F.I.R., Rowta P.S. Case No. 95/15, U/S 279/338/427 

I.P.C. was registered. Accordingly police went for investigation, examined 

witness, collected evidence and on completion of investigation finding sufficient 

materials u/s 279/338/427 I.P.C. against accused Kanak Saikia submitted the 

Charge-sheet against accused Kanak Saikia.  
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 That upon receipt of the Charge sheet the Learned CJM Udalguri, 

transferred the case to this court and this court, on perusal of the Charge sheet 

and the other documents sent by the police u/s 173 Cr.P.C. found sufficient 

materials to proceed against the accused Kanak Saikia and issued process 

against him.  

Accordingly accused Kanak Saikia appeared before the court and the 

necessary documents u/s 207 of Cr. P.C. were given to the accused and 

considering the relevant documents and hearing both the parties, particular of 

the offences u/s 279/338/427 I.P.C. were read over and explained to accused 

Kanak Saikia to which he pleaded not guilty and claimed to be tried. 

During trial prosecution side examined seven witnesses who were cross 

examined by the defence. The prosecution declined to examine any other 

witnesses on their behalf and prayed for closing the evidence of the prosecution 

witnesses. Accordingly the evidence of the prosecution side was closed. The 

examination of the accused u/s 313 of Cr.P.C. was recorded as per law and kept 

with the record. No defence witness was examined. 

 I have heard the arguments of both the sides and perused the evidence 

on record.  

 

POINTS FOR DETERMINATION: 

 After perusal of record and hearing the parties the following points for 

determination arose before this court in the instant case-  

(i) Whether accused Kanak Saikia drove his vehicle on 30.10.15 at 

about 2.00 pm on public road in a manner so rash and negligent 

as to endanger human life or to be likely to cause hurt or injury to 

any other any and thereby committed the offence punishable u/s 

279 IPC? 

(ii) Whether accused Kanak Saikia on 30.10.15 at about 2.00 pm 

caused grievous hurt to Nipila Daimary and Bisaram Daimary by 

doing a rash and negligent act and thereby committed the offence 

punishable u/s 338 IPC? 

(iii) Whether accused Kanak Saikia caused damage to the motorcycle 

of victims and thereby committed the offence punishable u/s 427 

IPC? 
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DISCUSSION, DECISION AND REASONS THEREOF: 

 

For the sake of convenience all the points for determinations are taken 

together for discussion.  

PW 1 Danswrang Rabha stated that he is the informant. He does not 

know the driver. On 30/10/15 at about 2:30/3:0 PM, one bus named as Dhansiri 

was coming from Rowta to Daipham chowk in high speed on the right side of the 

road and at Daipham Chowk, hit one motorcycle. As a result the two riders on 

the motorcycle got injury. There were two male and one child. The child did not 

get any injury. The legs of both the male were fractured. The victims were taken 

to Rowta Hospital and from there they were taken to TMC. He went to Rowta 

with the victims. The motorcycle was damaged to an extent.  

In the cross examination PW1 stated that the victims were his class mate. 

They studied together in the school. He does not know the person who drove the 

bus. The bus usually stops at Daipham chowk. On the day of the incident, the 

bus did not stop at Daipham Chowk. At the time of the accident, the motorcycle 

came from the village road and then the middle part of the body of the bus hit 

the motorcycle. It is not a fact that there was no fault on the bus. 

PW 2 Ilias Daimary stated that he knows the informant. He knows the 

driver. On 30/10/15 at about 2:30/3:0 PM, the motorcycle was going to Rowta 

then one bus named as Dhansiri was coming from Rowta to Udalguri in high 

speed on the right side of the road and at Daipham Chowk, hit the motorcycle. 

The motorcycle was going on the left side. There was two male and one child. 

The child did not get any injury. The legs of both the male was fractured. The 

victims were taken to Rowta Hospital and from there were taken to TMC. The 

motorcycle was damaged to an extent.  

In the cross examination PW2 stated that he was at the Daipham Chowk. 

He does not know the person who drove the bus. The motorcycle was coming 

from Donga village and the middle part of the body of the bus hit the motorcycle. 

The motorcycle was coming from the northern side to southern side.  It is not a 

fact that there was no fault on the bus and that the motorcycle hit the bus. 

Dhansiri bus stops at Daipham Chowk. 
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PW 3 Soneswar Daimary stated that he is the informant. He knows the 

driver. On 30/10/15 at about 2:30/3:0 pm, his brother Nipila Daimary and 

Bisaram  Basumatary were going, riding the motorcycle, to Rowta  and then one 

bus named as Dhansiri  was coming from Rowta to Udalguri in high speed and at 

Daipham Chowk, hit the motorcycle. The motorcycle was going on the left side. 

There were two male and one of child of Bisaram. The child did not get any 

injury as when the bus hit the motorcycle, the child fell on the jungle near the 

road.  The legs of both the Nipila Daimary and Bisaram Basumatary were 

fractured. The victims were taken to Rowta Hospital and from there they were to 

TMC. The motorcycle was damaged to an extent. Later on he lodged the case.  

In the cross examination PW3 stated that he was at the Daipham Chowk 

at a distance of 30 meter towards the southern side of the road. The motorcycle 

was going from the western side to southern side and then took the eastern side 

for Rowta. The bus was coming from Rowta to Udalguri. The middle part of the 

body of the bus hit the motorcycle. The owner of the bus gave money for the 

treatment of the victims. He saw the accused riding the bus on the day of the 

accident. It is not a fact that there was no fault on the bus and that the 

motorcycle hit the bus.  

PW 4 Nitul Daimary stated that he knows the informant.  He does not 

know the accused. About 4 months ago he was in the shop of his brother in law 

at Daipham Chowk. One motorcycle was about to take one turning in order to go 

to Rowta and then the Dhansiri bus coming in the high speed, hit the motorcycle 

the bus did not stop there and went away. Two men and one child were in the 

motorcycle.  

In the cross examination PW4 stated that the road coming from 

Majkhhuti to the main PWD road is a pucca road. He did not see the hitting the 

motorcycle by the bus. The Dhansiri bus normally waits at Daipham Chowk. He 

can recognise the victims. The middle part of the bus hit the motorcycle. It is not 

a fact that the motorcycle was in high speed. It is not a fact that there was no 

fault in the part of the bus. It is not a fact that he has deposed falsely. 

PW5 Diparsan Basumatary stated that he knows the informant. He does 

not know the accused. He heard that there was an accident at Dipham between 

a bus and motorcycle. At the time of the accident he was at his house. Later on 
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he heard that two persons were went to hospital for their treatment. He did not 

see the accident.  

In the cross examination PW5 stated that he did not see the accident. 

PW 6 Dr. Gautam Chandra Pal stated that Bishal Basumatary was 

examined in the causality department of TMCH on 30/10/15 at around 4.15 PM. 

On examination of the said patient swelling and deformity in right thigh was 

found and on x-ray fracture meet left right femur was found. Nipila Daimary was 

also examined on 13 October 2015 at around 4.20 PM and lacerated wound of 

size 2X2.1 cm cube over right knee joint was found. Swelling deformity was also 

found in the right thigh and knee joint was also found. On x-ray was fractured of 

distel 1/3 of right femur was found.  

In the cross examination PW 6 stated that he did not examine the 

patient. No police reference is mentioned in his report. X-ray is not over with the 

medical report because those reports are being kept with the MRD department 

with hospital. 

PW 7 Hares Chandra Bora stated that On 30/10/15 he was working as SI 

under Rowta PS. On that day one information was received in our police station 

over phone from one unknown person stating that one accident occurred at 

Daipham between one bus and one motorcycle. Accordingly he was sent by the 

O/C of Rowta police station to the place of occurrence and he sent the victim for 

medical examination. Total 2 victims were there at the place of occurrence. After 

that he visited the place of occurrence, drew the sketch map and took the 

statement of the witnesses.  He also seized the motorcycle from the place of 

occurrence. Already driver of the bus which caused the accident surrendered in 

the Udalguri PS and later on he seized the said bus. He also sent the motorcycle 

and the bus for MVI examination. He also collected the medical examination 

report of the victims. He also arrested the accused and later on allowed to go on 

bail as the alleged offence says bailable in nature. On completion of the 

investigation he submitted the charge sheet under section 279/388/427 IPC 

against accused Kanak Saikia. 
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In the cross examination PW 7 stated that the place where incident took 

place there is one main road and one link road towards the main road. The main 

road runs from east to west side and the link road runs from north to south. The 

place of occurrence is a Tinali Chowk. Through Ext 4 he seized documents from 

one Pankaj Kumar Nath. The FIR was lodged on 01/11/15 though he went to the 

place of occurrence on the very day of the accident. When he seized the bus he 

found the middle portion of the bus was damaged. It is not a fact that there is no 

fault on the part of the driver of the bus on the day of the accident  

At the stage, I would like to go through the relevant legal provision. 

Section 279 of the Indian Penal Code lays down about Rash driving 

or riding on a public way.— 

―Whoever drives any vehicle, or rides, on any public way in a manner so 

rash or negligent as to endanger human life, or to be likely to cause hurt or 

injury to any other person, shall be punished with imprisonment of either 

description for a term which may extend to six months, or with fine which may 

extend to one thousand rupees, or with both.‖ 

The case of the prosecution is that at about 2 PM on 30.10.15 one bus 

under ASTC namely Dhansiri bearing number AS 13 3243 coming towards 

Udalguri from Rowta in high speed and negligent manner, hit Nipila Daimari  and  

Bisha Ram Basumatary at Daipham  Chowk. Both Nipila Daimari and Bisharam 

Basumatary were coming in a motorcycle. Due to the accident both Nipila 

Daimari and  Bisha Ram Basumatary were seriously injured and they were 

admitted at Tezpur Medical College. The informant also alleged that the 

motorcycle of Nipila Daimari  and  Bisha Ram Basumatary was also damaged to a 

great extent.  

In support of the case of the prosecution seven PWs were examined. Out 

of the seven PWs, PW6 is the Medical Officer and PW7 is the Investigating 

Officer. Out of remaining five witnesses it is found that PW5 deposed during his 

cross examination that he did not see the accident. Hence the evidence of PW5 is 

of no important.  

Out of the remaining four witnesses, PW1 stated that on the day of the 

accident the bus namely Dhansiri coming from Rowta to Daipham in high speed 

on the right side of the road and a Daipham Chowk hit one motorcycle. It is 
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found that during cross examination PW1 reaffirmed the fact that on the day of 

the accident, the said bus hit the motorcycle of the victims as PW1 stated that ― 

at the time of the accident the motorcycle came from the village road then the 

middle part of the body of the bus hit the motorcycle‖. It is found that defence 

could not impeach the credit of PW1 by way of cross examination.  

On the other hand PW2 corroborated PW1 by way of stating that on the 

day of the accident one Bus Namely Dhansiri coming from Rowta to Udalguri in 

high speed on the right side of the road and at Daipham Chowk hit one 

motorcycle. PW2 also stated that the motorcycle was going on the left side and 

the motorcycle was damaged to an extent. The fact one accident took place on 

the day of the accident is reaffirmed by PW2 during his cross examination 

because PW2 stated during his cross examination that he was at Daipham Chowk 

and that on the day of the accident, the middle part of the body of the bus hit 

the motorcycle.  

PW3 is the informant who is found to be the eyewitness to the accident 

because during his cross examination PW3 stated that he was at the Daipham 

Chowk at a distance of 30 meters from the southern side of the road. It is also 

found that PW3 corroborated both PW1 and PW2 as PW3 and stated that on the 

day of the accident one bus namely Dhansiri coming from Rowta to Udalguri in 

high speed hit the motorcycle at Daipham Chowk. PW3 also stated that the 

motorcycle of the victims was also damaged to an extent. During cross 

examination PW3 reaffirmed that the middle part of the body of the bus hit the 

motorcycle.  

On the other hand PW4 deposed that on the day of the accident when 

one motorcycle was about to take one turning in order to go to Rowta the bus 

namely Dhansiri coming in high speed, hit the motorcycle. During cross 

examination PW4 deposed that the middle part of the bus hit the motorcycle. It 

is found that the defence could not impeach the credit of the PW2, PW3 and 

PW4 during their cross examination.  

During argument leaned defence counsel argued that Bus did not hit the 

motorcycle directly but middle part of the bus touched the motorcycle and there 

was the accident and hence there was no negligence on the part of the driver of 

the bus. On the other hand during argument leaned counsel for the prosecution 
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argued that whether it was front side or middle side or backside of the bus, one 

thing is clear that on the day of the accident there was an accident caused by the 

alleged bus. Leaned counsel for the prosecution also argued that had the driver 

of the bus drove the vehicle in slow manner and diligently, there would not have 

the accident. Learned counsel for the prosecution also argued that it is duty of 

the driver of the vehicle to drive the vehicle carefully and argued that all the 

prosecution witnesses have proved the case beyond reasonable doubt.  

 The fact that victim Nipila Daimari and Bisharam Basumatary got injury 

on the day of the accident is also proved by the prosecution by way of exhibiting 

the medical reports of the both the victims.  

I have perused the medical reports of both the victims. It is found that 

both the medical report are exhibited as exhibit 2 and exhibit 3 and fracture of 

the femur of both the victims are mentioned in the said medical report and the 

nature of the injury is shown as grievous. I have also considered section 320 of 

Indian Penal Code. 

The fact that on the day of the accident the motorcycle of the victims was 

damaged was also supported by PW2 and PW3 as both PW2 and PW3 during 

their deposition stated that the motorcycle was damaged to an extent. I have 

also gone through the report from the office of the District Transport Officer 

Udalguri in connection with motorcycle bearing number AS 01 AQ2528 in which 

the said officer mentioned that the head light of the said motorcycle was partially 

damaged. So the allegation that the motorcycle of the victims of the instant case 

was damaged is supported by PW2 and PW3 besides the report of the District 

Transport Officer.  

At this stage I would also like to cite the decision of the Hon'ble 

Gauhati High Court in 2012(1) GLT 152 Nilamoni Hazarika -Vs- State of 

Assam where the Hon'ble Gauhati High Court held that:  

―When a person fails to take , while doing an act , precaution , which a 

reasonable and prudent person is expected to take or ought to take , it amounts 

to negligence . When a person , conscious of the fact that his action may cause 

harm or damage , takes the action with utter indifference to the consequences , 

which may ensue from his such act , he is said to have done the act rashly . In 

other words , when a person fails to take , while doing an act , such precaution , 
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which a reasonable and prudent person is expected to take or ought to take , 

before doing the act , such doing of the act would amount to negligence. 

On the other hand , when a person , who is aware of the risk , which his action 

involves , does the act with utter indifference to the consequences , which his 

action is likely to entail , such an act is a rash act .‖ 

Rash or negligent driving does not depend on the speed of the vehicle 

nor condition of the road. The more bad the condition of the road is the greater 

caution and care should be taken while driving on a public road because the lives 

of others are in the hand of driver/rider. 

Hence prosecution has been able to prove that accused Kanak Saikia on 

30.10.15 at about 2.00 pm caused grievous hurt to Nipila Daimary and Bisaram 

Daimary by doing a rash and negligent act and also caused damage to the 

motorcycle of the victims and thereby committed the offence punishable u/s 

279/338/427 IPC by adducing cogent evidence and beyond reasonable doubt. 

 

 

ORDER 

 

In view of the conclusion made above I hold the accused Kanak Saikia 

guilty of the offence u/s 279/338/427 IPC.    

In view of above, I convict accused Kanak Saikia U/S.279/338/427 of the 

IPC. 

I have considered as to whether the provisions of the Probation of the 

offenders Act, 1958 can be applied in the instant case. It is found that no 

previous conviction is proved against the accused by the prosecution and having 

regard to the nature of the offence and the character of the offender and as it is 

expedient to do, I am of the opinion to release the accused after due admonition 

u/s 3 of Probation of Offenders Act. 

      I have also gone through the section 5 of the Probation of the offenders 

Act, 1958 which lays down as follows:  

 Power of the court to require released the offenders to pay 

compensation and costs: (1) the court directing the release of an 

offender under section 3 or 4 may if thinks fit, make at the same time a 

further order directing him to pay (a) such compensation as the court 
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thinks reasonable for the loss or injury caused to any person by the 

commission of the offence. 

Taking note of the relevant legal provision and for the ends of justice, I 

deem it fit to direct the accused to pay Rs. 2000/- each (Rupees two thousand 

each only) as compensation for the loss or injury caused to the victims Nipila 

Daimari and Bisharam Basumatary) as the victims got injury due to the accident 

caused by the accused. 

 The seized vehicles shall be returned to its registered owner in due course 

of time.  

A copy of judgment shall be furnished to the accused Kanak Saikia free of 

cost.  

The bail bond of the accused Kanak Saikia is extended for a further period 

of 6 months from today as per provisions of Section 437A, Cr.P.C as amended up 

to date.  

   

The judgment is delivered in the open Court under my hand and the seal 

of this court on this the 07th  day of April, 2017. 

 

  

 

(N.C.BHUYAN) 

Judicial Magistrate 1st Class         

           Udalguri 
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APPENDIX:- 

 

1. Prosecution witnesses  

PW 1 Danswrang Rabha 

PW2 Ilias Daimary 

PW3 Soneswar Daimary 

PW4 Nitul Daimary  

 PW5 Diparsan Basumatary 

PW 6 Dr. Gautam Chandra Pal 

PW 7 Hares Chandra Bora 

2. Defence witnesses  

None   

3. Prosecution exhibits.  

EX 1 – FIR 

Ext 2 – Seizure list 

4. Defence exhibit. 

None 

 

 

(N.C.BHUYAN) 

Judicial Magistrate 1st   Class    

Udalguri 

 

 

 

 

 

 


